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which is not a mere matter of course, and can only be granted under 
special circumstances or upon notice duly served upon the opposite 
party. 2 

I. PETITIONS OP COURSE. 

It will be seen from this term itself and from the definition given 
that petitions of course are filed without leave of court, and, as they 
are granted without hearing, no notice is necessary. 3 

It must be remembered, however, that there is a general rule, 
founded in natural justice, which is to be observed when no more 
particular rule is applicable, namely, that a party interested in re- 
sisting the relief sought by a petition has a right to notice and an 
opportunity to be heard.* 

II. SPECIAL PETITIONS. 

From the language used by Mr. Barton, 6 and the cases cited by 
him, it seems that petitions of this class are generally in use in Vir- 
ginia. Special petitions were 6 filed by leave of court, and an order 
entered allowing the petition to be filed and making petitioners 
parties to the suit. 7 They may be classed as (1) Ex Parte, or (2) 

Upon Notice. 

(1) Special Petitions Ex Parte: 

Special petitions may be filed ex parte, that is, without notice, 
(a) Prom the pressing nature of the case, as where a purchaser of 
insolvent debtor's estate finds, during vacation, an unreported first 
lien thereon, and petitions for an injunction to delay the commis- 
sioner in disbursing the purchase money which has been paid in full 
and ordered disbursed ; (b) From the circumstance that no other 
party is interested or entitled to notice, as in case of petitions for 
the ti-ansfer or sale of stock, or the payment out of court of money, 
standing to the separate account of petitioner ; 8 (c) When there is 

»2 Ban- Ch. Pr. 1604; Shtpman Eq. PI. 165; 2 Bates Fed. Eq. Pr. 687; 1 Foster Eq. 
Pr. (3d ed.) 195, 202 ; 16 Enc. PI. & Pr. 501. 

» 3 Dan. Cb. Pr. 1603, 1606 ; 16 Enc. PI. & Pr. 519 : 1 Barton Ch. Pr. (2d ed.) 365. Mr. 
Barton also says that a petition can only be filed by leave of court, but the context 
shows that he had In mind petitions of which notice must be given. 

* 14 Enc. Pi. &. Pr. 122 and note. By its terms this rule does not apply when the 
adverse party has no right or interest to resist the application. Id. 

» 1 Barton Ch. Pr. 365. 

« Before the Act of 1897-8, post. 

» Walter's Sons v. Chichester, 84 Va. 24 ; Piedmont dt Arlington Life Ins. Co. v. 
Maury, 75 Va. 508 ; 1 Barton Ch. Pr. 365 ; Beach Eq. Pr. 569 ; 2 Va. Law Reg. 433, note by 
Judge Burks. 

* 2 Dan. Ch. Pr. 1606 ; I Barton Ch. Pr. 365. 
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no party upon whom notice can be served; 9 (d) When, according 
to the general rule of equity practice, or by statute, an account must 
be taken and the claim asserted in the petition must be proven be- 
fore the commissioner, of which account all parties interested will 
be given notice. 10 Under this last rule, while the parties adversely 
interested have no notice of the petition when filed, they have notice 
of the taking of the account and an opportunity to be heard before 
the commissioner, and there is no denial of due process of law. The 
most common case to which this rule is applicable is that of a peti- 
tion asserting a judgment or other lien in a general creditor's suit. 11 
In a recent case 12 in the chancery court for the City of Richmond 
Judge Lamb held that no process was necessary on petitions filed 
under Virginia Code, section 3460, in a suit to set aside voluntary 
and fraudulent conveyances. The prime object of that section is 
to give the creditor who has not reduced his claim to judgment a 
lien from the time of filing his petition, and when a petition is filed 
in such case on a judgment merely for the purpose of making the 
petitioner a party to the suit, before he could come in under an or- 
der of reference, there is no distinction between a petition in such 
case and in case of an ordinary creditors' suit. But where the claim 
has not been reduced to judgment, the party adversely interested 
should be given notice of the petition, as it is in substance the in- 
stitution of a suit. 13 

(2) Special Petitions Upon Notice: 

The cases given under the head of the ex parte petitions might 
more properly have been treated as exceptions to the general rule 
that notice of petitions must be given, but owing to the fact that 

' 2 Bates Fed. Eq. Pr. 667 ; 1 Smith's Ch. Pr. 63. 

10 Dunfee v. Childs (W. Va. 1898), 30 8. E. 102, 105. This was a suit to enforce a judg- 
ment lien, and other lien creditors came in by petition, without process. After ani- 
madverting on the practice of filing a petition and taking a decree without process • 
the court says : " But it Is immaterial In this case, as the parties proved their debts 
before the commissioner under the reference, which they could do without a petition. 
The statute gave power on such a bill, without any matter in the bill touching such 
liens, to prove the liens, thus making an exception to the general rule that matter In 
the pleadings will alone justify a decree of relief." 

» In such suit, this rule is followed by Judge Sheffey, of this the 16th circuit. No 
reason is perceived why it is not applicable in case of a petition filed on a claim re- 
duced to judgment, in a suit to administer a decedent's estate. 

12 Armstrong, Cator & Co. v. M eyer. See Sup. to Va. Code, sec. 2460 ; 2 Va. Law Reg. 
433, note by Judge Burks. 

is See "Special Petitions upon Notice," infra. 
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such petitions are as numerous as petitions upon notice, they have 
been so classified. 

It may be laid down as a general rule that petitions (other than 
those treated as ex parte) which are filed by new parties, or which 
are used for the purpose of instituting a suit, or which present a 
case which an adverse party has a right to be heard in opposition, 
must have process issued thereon. 14 

Mr. Barton says : "All petitions, except those which are of course, 
require service of process upon all parties interested." 15 Again, 
he says : 

" In Virginia, while leave will always be given any party to answer or deny 
the allegation of a petition, it is not usual to require service of process, for 
matters requiring such service should be presented by the regular pleadings ; 
and where all the parties have already been served with process, or are before 
the court, there is no good reason for further process, and the practice in this 
respect is the same that prevails as to supplemental bills." 16 

While the latter author's discussion of the whole subject is un- 
satisfactory, the writer understands him to say that the rule in Vir- 
ginia is contrary to that generally prevailing. Such is not the rule 
in this circuit, and, we think, is not the rule in Virginia. A chan- 
cery suit might be instituted asking for relief, against which there 
is no defense, and the defendant does not employ counsel to defend 
the case, and a third party comes in by petition asserting a claim, 
proper to be litigated in the case, against which the defendant has 
a good defense, but no notice is given of the petition. The defend- 
ant is constructively before the court, but he is not there to contest 
the claim asserted in the petition. To hold that no notice of the 
petition in such case is necessary would be in contravention of the 
principle of natural justice hereinbefore referred to, and a denial of 
due process of law. 

Further, in Heermans v. Montague, 17 the court, after quoting 
the above language, says: 

» 2 Dan. Ch. P. 1606 ; 1 Barton Ch. Pr. 365 ; IB Enc. PI. & Pr. 519, note 6, 520 ; Smith 
v. Woolfork, 115 U. 8. 143. Process must be had on a petition which is virtually a 
cross-bill : Pracht & Co. v. Lange, 81 Va. 711, 721 ; or which is treated as a cross-bill : 
Washington eto. R. Co. v. Bradley, 10 Wall. 302. In Penn. v. Chesapeake & Ohio Ry. 
Co. (Va.), 23 S. E. 3, a suit for partition sale, the court seems to assume that process 
was necessary on a petition filed in the case. However, the parties appeared and 
answered without notice and thereby waived notice. 

is l Barton Ch. Pr. (2d ed.) 365. 

« 1 Barton Ch. Pr. (2d ed.), 366, referring to his discussion of supplemental bills for 
authority. 

"208. E. (Va.) 899,902. 
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"This last remark of the author, as to the circumstances under which the ser- 
vice of process may be dispensed with, for obvious reasons, applies only to 
petitions proper, to rehear interlocutory decrees, and not to bills of review, or to 
petitions to rehear final decrees, which may be treated as bills of review." ls 

Again, the reason given by Mr. Barton for his statement, that 
"matters requiring such service should be presented by the regular 
pleadings," applies "only to petitions proper to rehear interlocutory 
decrees," and does not apply to petitions which take the place of 
"regular pleadings," and which set forth claims proper to be litigat- 
ed in the suit. 

It is provided by statute in Virginia that : 

"Any person who would be entitled to be admitted a party to a chancery 
cause pending in any court, by leave of such court for the purpose of asserting 
a right or seeking relief therein, may file a petition in the clerk's office of such 
court in vacation, making all persons so affected by the relief prayed for in such 
petition, whether parties to the main cause or not, parties defendant, and to have 
issued thereon a summons to the said defendants, returnable to rules or to the 
next term to answer the same. 

"And said defendants may make any defense to such petition as they could 
have made if process had been awarded by a court, by demurrer, plea, answer, 
or otherwise, filing the same at rules or at term. 

"And when such petition shall have been matured, depositions may be taken 
in relation to issues raised thereby. 

" But a defendant to such petition shall have the same right to move to dis- 
miss the same that he would have to resist an application to court for leave to 
file it." '» 

From the words "by leave of such court" it is obvious that this 
act refers to petitions which, in the foregoing analysis, have been 
classed as "Special" and not petitions "Of Course." 

And, from the apparent object of the act, and the terms used, it 
was intended to provide for petitions " Upon Notice" rather than 
for petitions "Ex Parte." For, "when the nature of the case is 
pressing," the petition would not be filed in the clerk's office, as this 
act provides, but would be presented to the court ; and', by "making 
all persons so affected by the relief prayed for in such petition. . . 
parties defendant . . . and have issued thereon a summons," the 

is The court takes the quotation from Barton's first edition, page 343. In his second 
edition, after tbls case was decided, the author adds: "But process must be duly 
served on all parties to answer a bill of review or a petition for rehearing treated as 
such," citing this case, so that the author holds to his proposition, notwithstanding 
the court says his remark " applies only to petitions proper, to rehear interlocutory de- 
crees." 1 Bart. Ch. Pr. (lsted.)S43; Id. (2d ed.) 365,366: Heermans v. Montague (Va.), 
30 S. E. 899, 902. 

■» Acta 1897-8, p. 316. 
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legislature excludes persons not interested, and therefore not en- 
titled to notice ; nor does the Act apply to petitions asserting claims 
which must be proved before a commissioner under an order of 
reference, for the primary object of such petitions is to make the 
petitioners parties at an early stage of the case, and no one will be 
"affected by the relief prayed for in such petition" when the claim 
has to be proved under an order of reference. The whole tenor of 
the act, as manifested in every paragraph, shows that the leigslature 
did not intend to change the law applicable to petitions as it existed 
theretofore, but intended merely to expedite such matters by allow- 
ing petitions to be filed in vacation, and matured at rules, and giv- 
ing the defendants the same opportunity and right to contest the 
same as they had when petitions were filed by leave of court. 

In conclusion, it may be well to remark that what few decisions 
there are on this subject speak in terms too general to be of much 
practical benefit, and most of the text-writers are even more un- 
satisfactory. This circumstance affords a good opportunity to re- 
cur to elementary principles — but, at the same time, keeping in 
mind the primary scope of the petition, as indicated in the begin- 
ning of this paper. When that scope is extended and the petition 
used for purposes usually assigned original pleadings, process must 
be awarded to appear and answer. 

Bristol, Va. Henry Eoberts. 



